MEMORANDUM

TO: The Commission

FROM: Commission Searstary’s Office a,u-d
DATE: Decembar 5, 2012

SUBJECT: Comment on Drafts A and B of AO 2012-37

(Yamaha Motor Corporation, USA)

Attached is a timely submitted comment from Bryan P. Tyson,
Counsel for Yamaha Motor Corporation, USA.
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December 5, 2012
VIA FAX to Commission -__'. L
Secretary at 202-208-3333 :

Federal Election Commission

Offsge of the General Counsel

999 E Siteet, NW
Washington, D€ 20463

Re:  Comment on Drafis A and B of Advisory Opinion Request 2012-37 by Yamaha Motor
Corporation, USA

Dear Mr. Hexma_n:

Requestor Yamaha Motor Corporation, USA (*Yamaha™) supports the Commission’s Draft B in

respoase to Advisory Opinion 2012-37 and opposes Draft A. Both drafts were issued on December 3,
2012.

As explained in Draft B, the affiliation between Yamaha and its dealars and service centers is fax
more than the typical business contract between two entities, The Commission should adopt Draft B
because the level of control exercised by Yamaha over its dealers and service centers extends far beyond
what would typically take place in an agreement to sell products. In addition, the governance of Yamaha
over its dealers and service centers should carry more weight in judging affiliation 1han the Jack of
exclusivity in the agreements.

1. Yamahz Exerclses Signifteant Consrel Over Its Dealers aed Servire Centers,

Yamaha exercises extensive control over the governance of its dealers and service centers. The
Dealer Agreement and the Service Ceater Agrccmcnt provides that Yamaha must give permission
before the entity can change its business location.! Yamaha also exercises wide-ranging autharity over
the management personnel of its dealers and service centers, requiring advance approval of Yamaha for
any change in ownership or management.? This is consistent with the type of advance approval and
oontrol which demonstrated affiliation in Advisory Opinion 1979-38 (Hardee's).

The advanoe appreval Yamaha requires of its dealers and servioa centers ia in sharp costrast to
relationsiip of Anheusar-Bugch ta it wholesalaxs in Advisory Opinion 1985-07, whith enty required
discustion of a prospaciive mle. Anheuser-Busch also had “limited rights” te “approve the wholeaaler’s

! Dealer Agreement, Section 1.3; Sexvice Center Agreement, Section 1.2,
 Dealer Agreement, Section 7.1, 7.2; Service Center Agreement Section 6.1,
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designation of a Successor-Manager,” but Yamaha'’s agreements and relationship give it broad veto
power owar such decisiona. There is no indicatien that Anhenaer-Busch had the suthority to prevers
changes of ownership as Yamaha does in its agracments.

Unlike the limited financial reporting information submitted to Anheuser-Busch in Advisory
Opunon 1985-07, Yamaha does not have [imits on the financial information requ:red of dealers. It
requu'cs dealers to submit their entire audited financial smtcmcnt for the prevmus year and does not only
receive reports about the sale and service of Yamaha products.’ Dealers and service centers must also
make 1eports available for inspsction sand awdit by Yamaha regarding their antwmcs, the samo
regairoment that axisted for H&R Block frmcisisees in Advisory Opinion 1992-07.*

Like the standarda outlined in Advisory Opuucn 2012-12 (Dunkin’ Brands), Yamaha exercises
control over “the manner in which dealers and service centers train their personnel; display their
products; maintain their inventory; and deal with their customers; as well as their hours aof operation and
the locdtion, size, and layout of their buildings, showrooms, offices, parts departinents, and service '
operations. Dealers and service centers also are required to provide service to any person who has
purchased a Yamaha product, regardless of where that product was purchased, and to purchase tools and
equipment prescribed by Yamaha to service Yamaha products »S Also like Dunkin’ Brands, Yamaha
. reguiaws the advertising process for its dealers ard service centers aad only grants the authority to use
its trademarks in u momner specified by Yamaha and so,bjcct to i complero aontrol.®

The smovunt of nontrol surrendered by the dealers nnd service annters to Yamaha in ettchange far
becoming a daaler or service, cent.er ig far mora than a “typical businase contract between twa
independent and separate entities.”’ In contrast, the dealer or service center becomes sufficiently
connected to Yamaha that it loscs a significant degree of independence in the process while Yamaha
exercises “pervasive supervision and direction™ over the dealer or service center.

3. Exclusivity Sheuld Not Be the Primary Tes? for Afflliation.

Diaft A waould esserttiatly close the deor on any business relationsinp bat an exclusive one for
purposes of solicitations for a separate segregated fund. Draft A focuses this lack of an exclusive
relationship as a basig for finding Yamaha aad ita dealers and service centers are unsffiliated.

But the requiraments of 11 C.F.R. § 100.5(g)(4) that the Commission reviews for affiliation arc
primarily about governance, not sales. In Advisory Opinion 1985-07 (Anheuser-Busch), the
Commission looked primarily to the lack of governance and control Anheuser-Busch had over its
wholesalers, while finding the lack of exclusivity was “further evidence™ beyond the governamce issues.
Similarly, in Advisary Opinion 1988-46 (Collins), the Commission focused on the governance and

3 Dealer Agreement, Section S.S.
* Denier Agreamant, Soction 2.8; Service Camter Agrremmt, Soetion 4.5.
s Dnﬁ B, p. 9 (faomotes removed).
Dealcr Agreement, Section 5.4; Service Center Agreement, Section 4.2.
Advuory Opinica 1985-07 (Anheusa-Eusch),
* Advisory Opinion 1985-07 (Anheuser-Busch),



Dec. 5. 2012 10:38AM No.2733 P 4/4

Federal Election Commission
December 5, 2012
Page 3 of 3

control exercised by the licensor over the licensee. The regulatory focus on governance first, as opposed
to exclusivity, mntkes sense as amotter of policy becanse the amount of management cantrol excrcised
by a aompany over its licensees creates an affiliatiom beyand a typical businass relationship. Draft A
improperly shifts the Commission’s focus from governance to exclusivity and may close the door on
finding affiliation in two companies with a non-exclusive business relationship.

For all the reasons outlined iu the original request and in this comment letter, Yamaha urges the
Commission to issue Draft B in response to Advisory Opinion Request 2012-37.

Resapeatfully submitted,

Bogm b T4~

Bryan P. Tyson '
Counsel for Yamaha Mgtor Corporation, USA

cc: Office of General Counsel via fax to 202-219-3923




